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KEY TERMS

ANNUAL CATCH LIMIT (ACL)/

The maximum amount of fish that can be sustainably caught each year.

TOTAL ALLOWABLE CATCH Annual catch limit and total allowable catch are used interchangeably.
(TAC) This amount is then divided into quota shares (see below) that are
allocated to quota holders.
BIOMASS The total mass of target fish species within an ecosystem, typically
measured in kilograms per hectare (kg/ha) to indicate fishery health.
BYCATCH The mudgntgl cgpture or mortality of non-target species during
commercial fishing.
A physical representation of a quota share allocation in the Mid-Atlantic
CAGE TAGS Surfclam and Ocean Quahog Fishery. Each tag authorizes the landing of

a specific amount of surfclams or ocean quahogs.

CATCH SHARE PROGRAM

A fishery management program that allocates a portion (called a
quota) of a fishery’s total allowable catch to an individual entity, giving
them an exclusive right to fish that portion.

EXCESSIVE SHARE CAP

A limit on how much quota share any single entity may hold.

FISHERY MANAGEMENT PLAN
(FMP)

A plan, and its amendments, that contains measures for conserving
and managing specific fisheries and fish stocks. Some FMPs establish
catch share programs.

INDIVIDUAL FISHING QUOTA
(IFQ) AND INDIVIDUAL
TRANSFERABLE QUOTA (ITQ)

A federal permit under a limited access privilege program (see below)
to harvest a quantity of fish, expressed by a unit or units representing
a percentage of the total allowable catch of a fishery that may be
received or held for exclusive use by a person. This term does not
include community development quotas. In an ITQ program, privileges
can be transferred after initial allocations.t There are only two catch
share programs that use “ITQ.” Otherwise, the terms IFQ and ITQ are
generally used interchangeably.

LANDING/LAND

The act of bringing caught fish from the vessel to the shore.




KEY TERMS continuep

LIMITED ACCESS PRIVILEGE
(LAP)

A general term used in the reauthorization of the Magnuson-Stevens
Fishery Conservation and Management Act (see below) to describe
a federal permit issued to an individual or entity as part of a limited
access privilege program to harvest a quantity of fish that may be
received or held for exclusive use by a person. This term includes an
individual fishing quota but does not include community
development quotas.

MAGNUSON-STEVENS
FISHERY CONSERVATION AND

Among its provisions for fisheries conservation and management, this
Act authorizes the National Oceanic and Atmospheric Administration

MANAGEMENT ACT (MSA) (NOAA) and the Regional Fishery Management Councils (see below) to

evaluate and implement catch share programs for federal fisheries.
PUBLIC TRUST DOCTRINE A le'gal principle estgblishing that certain ngtural resources, such as

navigable waters, wildlife, or land, are held in trust by the government
(PTD) ;

and preserved for public use.

The percentage of each year’s annual catch limit or total allowable
QUOTA SHARE (QS) catch that a quota holder is permitted to catch. Quota share is the basis

for the annual calculation of a holder’s quota pounds, or the weight of

fish that a holder is permitted to catch.

Eight U.S. Regional Fishery Management Councils were established
REGIONAL FISHERY under the Magnuson-Stevens Fishery Conservation and Management
MANAGEMENT COUNCIL Act (MSA) to manage fishery resources in federal waters of the United
(RFMC) States. Each council is responsible for developing fishery management

plans for the fisheries in their region that require conservation
and management.




I

INTRODUCTION

Marine fisheries in the United States span 4.4 million square miles, surpassing the nation’s entire land
mass.? This vast area is managed by the federal government and affects the health of our oceans, the
livelihoods of coastal communities, the integrity of our food system, and the future of a public resource
that should be managed for the benefit of the public.

Catch share programs are a fishery management approach implemented in many U.S. fisheries. The
Magnuson-Stevens Fishery Conservation and Management Act (MSA), passed in 1976, is the principal law
governing marine fisheries in the United States. The Act established eight regional fishery management
councils, set forth ten national standards for fishery management, and authorized the Secretary of
Commerce to review and implement fishery management plans.® Since the early 1990s, the Regional
Fishery Management Councils have created 17 catch share programs in commercial fisheries.

Catch share programs allocate portions (called quotas) of a fishery’s total allowable catch (TAC) to
individual entities, giving them exclusive rights to their allocation. Essentially, these programs divide

a public resource into shares that can often be bought, sold, and leased. Proponents of catch shares
view this privatization of fisheries as a market-based solution that can prevent the depletion of a

shared resource that might result from competing individual interests. By privatizing public resources,
proponents claim, shareholders will be incentivized to protect them. Many social and political scientists
have challenged this concept, noting that communities have successfully stewarded shared

natural resources.*

Catch share programs were initially touted as successful among conservation and environmental groups.
However, evidence of significant ecological benefits remains limited. One study indicates that catch
share implementation has reduced bycatch discards (catch of non-target species that are thrown away)
by an average of 31 percent within the first five years and up to 66 percent over ten years.® Yet, other
ecological indicators such as population biomass have shown little change.® Additionally, some argue
that catch share programs have driven consolidation in fisheries, pushing out communities that have
depended on these fisheries for generations.
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This report addresses key challenges associated with catch share programs as currently implemented in
the U.S.; namely, these programs:
B Often fail to meet one or more of the national standards for fisheries established in the MSA;

B Reduce social and economic benefits for fishing communities and small-scale fishermen* due to
initial allocations and consolidation of shares over time;

B Are often treated as creating private property rights despite the MSA explicitly precluding this
interpretation; and

B Do not operate transparently, which undermines congressional oversight.
To illustrate these challenges, this report includes profiles of catch share programs from four fisheries:

Mid-Atlantic Surfclam and Ocean Quahog,” Gulf of Mexico Reef Fish,® Northeast Multispecies
(Groundfish),’ and North Pacific Halibut and Sablefish.

NORTHEAST MULTISPECIES
(GROUNDFISH) FISHERY

4

,«"\, MID-ATLANTIC
3, SURFCLAM AND

{  OCEAN QUAHOG
FISHERY

NORTH PACIFIC
HALIBUT AND
SABLEFISH FISHERY

Each fishery has distinctive catch share design features, yet they face similar challenges. The Northeast
Groundfish program operates through sectors, which are self-governing groups of permit holders.!
While many fisheries have experienced consolidation, the Mid-Atlantic Surfclam and Ocean Quahog
program stands out for its significant decrease in participating fishermen over time. The Gulf of Mexico
Reef Fish program has a reported history of intimidation of fishermen who publicly criticize the catch
share program. Among the four fisheries discussed in this report, the North Pacific Halibut and Sablefish
program best supports the sustained participation of fishing communities but offers opportunities to
better meet national fishery standards.

* We use the term “fishermen” throughout this report to refer to people who harvest fish, regardless of gender, in keeping with common practice in the industry.
For further discussion, see https://montereybayfisheriestrust.org/stories/2019/5/6/why-fisherman
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Governance of U.S. Fisheries

Created in 1871, the National Oceanic and Atmospheric Administration (NOAA) is responsible for the
stewardship of United States ocean resources and habitat.’? Within NOAA, the National Marine Fisheries
Service (NMFS, pronounced “nymphs”) oversees fisheries by authority of the Magnuson-Stevens Fishery
Conservation and Management Act (referred to in this report as the Magnuson-Stevens Act, or MSA).*®
Under the MSA, the federal government manages marine fisheries to:

B Prevent overfishing;

B Rebuild overfished fish stocks;

B Increase long-term economic and social benefits;

B Ensure a safe and sustainable supply of seafood; and

B Protect habitat that fish need to spawn, breed, feed, and grow to maturity.*

Additionally, the Magnuson-Stevens Act establishes eight Regional Fishery Management Councils
(Councils) composed of voting and non-voting members who are meant to reflect the expertise and
interests of the states and stakeholders in each ocean area.'> Each Council is responsible for creating
a fishery management plan for every fishery under its authority.'® There are approximately 50 fishery
management plans established across all the Councils."”

When creating fishery management plans, Councils must conduct public hearings, review and revise

the optimum yield, set annual catch limits—in some fisheries this figure is called total allowable catch
(TAC)—for each managed fishery, and develop research priorities necessary for ongoing management.®
Some Councils use catch share programs to meet their management objectives. Further, the fishery
management plans must align with the ten National Standards for fishery conservation and management
established by the MSA. National Standards 1, 2, 4, and 8 are particularly relevant to this report.

Ten National Standards for Fishery Conservation and Management
Established by the Magnuson-Stevens Act

Optimum Yield

Conservation and management measures shall prevent overfishing while achieving,
on a continuing basis, the optimum yield from each fishery for the United States
fishing industry.

Scientific Information
Conservation and management measures shall be based upon the best scientific
information available.

Management Units

To the extent practicable, an individual stock of fish shall be managed as a unit
throughout its range, and interrelated stocks of fish shall be managed as a unit or in
close coordination.
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Allocations

Conservation and management measures shall not discriminate between residents of
different States. If it becomes necessary to allocate or assign fishing privileges among
various United States fishermen, such allocation shall be (A) fair and equitable to all
such fishermen; (B) reasonably calculated to promote conservation; and (C) carried
out in such manner that no particular individual, corporation, or other entity acquires
an excessive share of such privileges.

Efficiency

Conservation and management measures shall, where practicable, consider
efficiency in the utilization of fishery resources; except that no such measure shall
have economic allocation as its sole purpose.

Variations and Contingencies
Conservation and management measures shall take into account and allow for
variations among, and contingencies in, fisheries, fishery resources, and catches.

Costs and Benefits
Conservation and management measures shall, where practicable, minimize costs
and avoid unnecessary duplication.

Communities

Conservation and management measures shall .. . . take into account the importance
of fishery resources to fishing communities by utilizing economic and social data . . .
in order to (A) provide for the sustained participation of such communities, and (B) to
the extent practicable, minimize adverse economic impacts on such communities.

Bycatch

Conservation and management measures shall, to the extent practicable, (a)
minimize bycatch and (b) to the extent bycatch cannot be avoided, minimize the
mortality of such bycatch.

Safety of Life at Sea
Conservation and management measures shall, to the extent practicable, promote the
safety of human life at sea.?

®© @P@O® @ ®

Courts reviewing fishery management decisions have identified “tension among these ten standards,”*
which sometimes requires NMFS to balance competing objectives.” To date, Congress has not
established any national standard specific to catch share programs that would guide NMFS on how to
address competing priorities in these programs.
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Understanding Catch Shares

Fisheries are renewable natural resources, much like forests, that can replenish themselves through
natural reproduction. If people harvest part of the resource, the resource can recover if enough of

it is left to regenerate. At a basic level, Regional Fishery Management Councils manage fisheries by
determining an acceptable amount of catch per year (the annual catch limit or total allowable catch) and
keeping fishermen from exceeding that limit.

Catch share programs are a relatively new development in the long history of United States ocean
management. The first allocated privilege program was the Mid-Atlantic Surfclam and Ocean Quahog
Fishery’s individual transferable quota (ITQ) permit system implemented in 1990.2 In 1995, Alaska
introduced the first individual fishing quota (IFQ) permits after 14 years of deliberation.” ITQs and
IFQs function similarly, and the terms are sometimes used interchangeably. Essentially, both ITQs

and IFQs are Council-issued permits that give the permit holder an exclusive share of the annual catch
limit.?* Since these early catch share programs, Councils have developed other privilege systems, like
the Northeast Groundfish Fishery’s sector program, which divides the annual catch limit among groups
rather than individuals.

Catch share programs are one approach to maintaining a fishery’s total commercial catch within the
annual limit set by the Council. These programs allocate a specific portion—a privilege—of a fishery’s
annual catch limit (ACL) to individual fishermen or groups.” In a simplified version, a fishery with an

FAIR SHARES?



ACL of 10,000 pounds and ten fishermen might allocate each fisherman ten percent of the catch, or 1,000
pounds. The next year, the fishermen would maintain their percentage allocation (their quota share), but
the ACL might change according to the health of the fishery. If the ACL went down to 5,000 pounds, each
fisherman would be entitled to catch 500 pounds of fish that year. In practice, fishing privileges are not so
evenly distributed.

Initial allocations are typically based on fishermen’s historical catch within that fishery, meaning some
fishermen will receive higher allocations than others. Once privileges are allocated, they can usually be
transferred among fishermen. Catch share programs may allow the quota share itself (the percentage
of the ACL) to be transferable.?” They may instead limit transferability to a particular year’s privilege, or
catch amount (the 1,000 or 500 pounds).? In either case, fishermen may be buying, selling, or leasing
the privilege to fish before their boat leaves the dock. Transferability of fishing privileges is a key design
feature of catch share programs. Holders of either IFQs or ITQs can transfer their fishing privileges.?
Other catch share programs that do not issue ITQs or IFQs, like the sector program in New England,
allow some degree of transferability through sale or lease.”” Thus, privilege holders can treat their
privileges as an asset, deciding to keep or transfer their privileges after considering their desired vessel
activity and capacity.

Catch Shares: An Approach with Many Names

The array of terms used to describe catch share management regimes can sometimes lead

to confusion. Neither Congress nor NMFS has defined the term “catch share,” but it is widely
used colloquially. The earliest catch share programs used individual transferable quota (ITQ);
then came individual fishing quotas (IFQs). Both use the term quota share (QS). The Northeast
Multispecies (Groundfish) Fishery describes its sector program as a catch share program. More
recently, Congress adopted another term, limited access privilege programs (LAPPs), which
includes ITQs and IFQs but does not include sector programs; however, sector programs are still
considered catch shares.3°

The U.S. Commission on Ocean Policy suggests using the term dedicated access privilege (DAP)
instead of individual transferable quota (ITQ) or individual fishing quota (IFQ) to reinforce “the
fact that fishing is a privilege, not a right;” to more accurately reflect that communities, groups,
and businesses, not just individuals, can hold quotas; and to clarify that the privilege granted “is
access to the fish, rather than the fish themselves.”3?

While NMFS does not require Councils to adopt catch share programs to manage fisheries, they are
popular. Currently there are 17 catch share programs across the United States,* with more under
consideration. As with any fishery management plan, establishing a catch share program requires
Councils to determine annual catch limits, such that the removal of fish at that level will not lead to
population decline.*®

Upon approval by NMFS, Councils are authorized to implement a type of catch share program called a
limited access privilege program (LAPP).3* LAPPs distribute exclusive percentages of the annual catch
limits to privilege holders.* LAPPs were not included in the Magnuson-Stevens Act until the 2007 MSA
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Reauthorization Act,* well after the first catch shares were established.®” Congress created LAPPs
as a broader term to describe this type of fishery management plan and included ITQs and IFQs in
its definition.

While there are no national standards regarding catch shares specifically, the MSA does provide
requirements for how Councils should develop LAPPs:

303A(c)(5)(A) - Council[s] ... shall establish procedures to ensure fair and equitable initial
allocations, including consideration of -

@) Current and historical harvests;

(i) Employment in the harvesting and processing sectors;

(i) Investments in, and dependence upon, the fishery; and

(iv) The current and historical participation of fishing communities;3®

303A(c)(5)(B) - Council[s] .. . shall also consider the basic cultural and social framework of the
fishery, especially through -

() The development of policies to promote the sustained participation of small owner-operated
fishing vessels and fishing communities that depend on the fisheries; and

(i) Procedures to address concerns over excessive geographic or other consolidation in the
harvesting or processing sectors of the fishery;*°

303A(c)(5)(C) - Council[s] shall include measures to assist, when necessary and appropriate,
entry-level and small vessel owner-operators, captains, crew, and fishing communities through
set-asides of harvesting allocations, including providing privileges, which may include set-asides
or allocations of harvesting privileges, or economic assistance in the purchase of limited

access privileges.*

Councils developing limited access programs must take into account:

(A) present participation in the fishery;
(B) historical fishing practices in, and dependence on the fishery;
(C) the economics of the fishery;

(D) the capability of fishing vessels used in the fishery to engage in
other fisheries;

(E) the cultural and social framework relevant to the fishery and any affected
fishing communities;

(F) the fair and equitable distribution of access privileges in the fishery; and

(G) any other relevant considerations[.]*?
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II

CATCH SHARE PROGRAMS AND
THE MSA NATIONAL STANDARDS

The Magnuson-Stevens Act requires fishery management plans to be consistent with ten National
Standards established in the law.* Each Council has the authority and flexibility to determine appropriate
management measures for each fishery it manages consistent with the National Standards. All ten
standards must be considered, but Councils generally have discretion to determine how to balance
them.* Across all regions, fishery management plans include clear objectives to rebuild stocks and
prevent overharvest to preserve the long-term viability of the fishery resource. However, many Councils
have treated standards relating to social and economic sustainability and the participation of fishing-
dependent communities as less crucial.* One fisherman interviewed for this report described catch
share programs as “squeezing a balloon”—addressing one problem in the fishery while creating new
ones, including undermining working waterfronts and making entry challenging for new generations
of fishermen.*

Two of the Magnuson-Stevens Act’s ten National Standards are particularly relevant to mitigating the
negative effects of catch share programs on fishing communities and local economies: National Standard
4 on allocations of fishing privileges and National Standard 8 on fishing communities.
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Magnuson-Stevens Act Requirements:
National Standard Four

201%_ Allocations

Conservation and management measures shall not discriminate between residents of
different states. If it becomes necessary to allocate or assign fishing privileges among
various United States fishermen, such allocation shall be (A) fair and equitable to all
such fishermen; (B) reasonably calculated to promote conservation; and (C) carried
out in such manner that no particular individual, corporation, or other entity acquires

5 (
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an excessive share of such privilege.*’

Under National Standard 4, when allocating fishing privileges, Councils are required to consider
fairness, conservation, and competition concerns. In catch share programs, the conservation concern
is addressed when the Council sets the annual catch limit—how shares are distributed within that limit
has less effect on conservation than the limit itself. The main challenges in catch share programs come
from parts (a) and (c) of National Standard 4—ensuring that allocations are “fair and equitable” and
that no one “acquires an excessive share.” The MSA does not define “fair and equitable” or “excessive
share.” Historically, courts deferred to NMFS’s interpretation of these terms so long as the agency’s
interpretation was “reasonable.”*

“Fair and Equitable” in Case Law

In 2021, the State of New York challenged NMFS’s approval of the Mid-Atlantic Fishery
Management Council’s 2020 summer flounder allocation.*® New York argued that the allocation
violated National Standard 4 because NMFS used historical landings data from the 1980s to
allocate each state a proportion of the summer flounder quota despite the summer flounder
geographically shifting toward the waters off Long Island, New York.5° The State claimed that

the allocation was not “fair and equitable” to all fishermen because North Carolina and Virginia
received larger proportions of quota even though more flounder were now located off the coast of
New York.5?

The court acknowledged the negative impact to New York but ultimately found that NMFS had
balanced the “need to minimize the adverse economic impact on more southern states with the
need to provide more equity to northern states in years of abundance.”>? The court reasoned that
the tension between some of the National Standards coupled with the requirement to consider all
ten standards meant “NMFS has broad discretion to strike an appropriate balance among all ten
of the national standards.”
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“Excessive Share” in Case Law

In 2020, the Ninth Circuit Court of Appeals upheld the NMFS 2.7 percent excessive share cap
on quota shares in the Pacific non-whiting groundfish fishery.5* Pacific Choice Seafood Company
argued it was improper for NMFS to set a lower cap after considering multiple factors, including
per-vessel profitability, when it would have been higher if the agency solely considered market
power.%® The court deferred to NMFS’s reasonable interpretation that the MSA enabled it to
consider other factors, including the “sustained participation of small owner-operated fishing
vessels and fishing communities that depend on the fisheries.”5¢

Two aspects of catch share programs contribute to the challenges identified above: (1) the initial share
allocation process; and (2) fishery consolidation during catch share implementation.

Initial Allocations

Establishing a catch share program requires setting catch limits, determining eligibility criteria for who
may hold shares, and allocating portions of the catch among those who qualify. Initial allocations may be
distributed based on allocation formulas or may be sold through auctions if the auctions do not violate
the MSA’s “fair and equitable” requirement.”’

Each fishery has its own allocation method. A review of several programs (discussed below in Section III)
demonstrates how the initial allocation can fall short of the goals included in National Standard 4:

B The initial allocation process can create the potential for individuals with advanced knowledge of
upcoming fishery management changes to influence the process;

B Use of vessel history to determine initial allocations insufficiently captures contributions of all
individuals in the fishery, including crew members; and

B Catch share programs often entrench a status quo in which some actors dominate the fishery and
others struggle to participate because of differences in economic standing.

Consolidation

To prevent any individual from acquiring an “excessive share” of fishing privileges, many catch share
programs limit the number of permits or proportion of quota shares an individual or entity can own or
use. However, many quota share limits were introduced after initial allocation. As a result, significant
consolidation had occurred before safeguards were put into place to prevent it. Degrees of consolidation
vary considerably among fisheries.

Consolidation has significantly impacted communities as large fishing entities and corporate investors
replace small fishing communities and independent fishermen.* This has caused substantial job loss,
especially for hired captains, and make it harder for new entry into the fishery.* It also makes it difficult
for existing participants to continue fishing when their allocation is too small to support their livelihood
or maintain their vessel.
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Magnuson-Stevens Act Requirements:
National Standard Eight

{10 ..
=72 Communities
Conservation and management measures shall, consistent with the conservation
5 da& requirements of this Act (including the prevention of overfishing and rebuilding of
an

overfished stocks), take into account the importance of fishery resources to fishing
communities* by utilizing economic and social data that meet the requirement of
[National Standard 2: using the best scientific information available], in order to (A)
provide for the sustained participation of such communities, and (B) to the extent
practicable, minimize adverse economic impacts on such communities.®°

A key challenge associated with catch share programs is their negative impact on fishing communities.
Specifically, fishermen experience economic losses, which also impact working waterfronts and onshore
businesses dependent on the fisheries, and diminished opportunities for fishery participation for
existing crew and potential new entrants. While fisheries provide significant economic benefits to their
communities, they also provide additional benefits, including “identity, belonging, sense of place and
place attachment, pride in work, continuation of subsistence practices, food sharing, status and social
capital, and maintenance of social networks, among others.”®> When a community loses these benefits,
they can be difficult to regain.

NOAA acknowledges that the transition to a limited access privilege program “is a very difficult social
and economic process”® that affects not only individual fishermen but also ports, fleets, processors,
other fisheries-related industries, and the structure of fishing communities.* As external evaluators have
found, it is often difficult—especially in mixed use fisheries—to “establish[] causation when evaluating
the impacts of catch share programs.”® Moreover, catch shares are rarely the sole catalyst for changes

in fishery conservation or fishing community wellbeing.® Ultimately, the impacts of catch shares
programs depend on several factors, including setting an appropriate total allowable catch, monitoring,
enforcement, and external events.®’

Catch share programs are often associated with their environmental benefits, which can overshadow the
negative effects on communities.®® However, it is difficult to ascribe discrete environmental outcomes to
catch share programs.*® Even where environmental benefits are demonstrated, NMFS is required to avoid
or mitigate the negative effects of catch share programs on fishing communities.” The MSA does not
elevate environmental benefits over other concerns. .

* The Magnuson-Stevens Act defines a fishing community as “a community which is substantially dependent on or substantially engaged in the harvest or
processing of fishery resources to meet social and economic needs, and includes fishing vessel owners, operators, and crew and United States fish processors that
are based in such community.”s!
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MSA Reauthorization: Strengthening Fishing Community Participation

When Congress reauthorized the MSA in 2007, it contemplated the social and economic interests
of fishery-dependent communities. The reauthorized MSA allows fishing communities to acquire
harvesting privileges in a limited access privilege program (LAPP) if they meet certain criteria.
Fishing communities must “consist of residents who conduct commercial or recreational

fishing, processing, or fishery-dependent support businesses within the Council’s management
area” and “submit a community sustainability plan” that “address|[es] the social and economic
development needs of coastal communities, including those that have not historically had the
resources to participate in the fishery.” Councils may establish additional criteria for fishing
communities to participate in a LAPP.”*

II. CATCH SHARE PROGRAMS AND THE MSA NATIONAL STANDARDS FAIR SHARES?
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PROFILES OF FOUR CATCH
SHARE PROGRAMS

Experiences from U.S. catch share programs can demonstrate the challenges these programs raise. Some
challenges are common to different catch share programs; others vary depending on the design and
implementation of individual programs. This report focuses on four catch share programs covering a
range of regions and program designs.

The following four fishery profiles demonstrate the variety of catch share programs within the U.S.,
each with distinctive design features but similar challenges. However, in some cases, program design
elements help mitigate the negative impacts to local fishing communities. This section describes each
fishery and its catch share program before discussing common challenges across the four fisheries. The
section then discusses individual challenges for each fishery.

B The Mid-Atlantic Surfclam and Ocean Quahog program has experienced a significant decrease in
participating fishermen over time.
B The Gulf of Mexico Reef Fish program is highly polarized with a history of coercive practices.

B The Northeast Multispecies (Groundfish) program operates through sectors, which are self-
governing groups of permit holders unique to this fishery.

B The North Pacific Halibut and Sablefish program supports fishing community participation
through design elements that reflect the goals of the MSA.
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The Mid-Atlantic Surfclam
and Ocean Quahog Fishery

Before 1978, surfclams and ocean quahog were open access fisheries,

which meant that anyone with a commercial fishing license could

participate.” In 1978, a moratorium on new vessels in the surfclam fishery

restricted access’ while the ocean quahog fishery remained open access

through the 1980s.” Market demand for ocean quahogs remained lower

than for surfclams and the harvest of ocean quahogs never reached the total allowable catch (TAC).”
Before the individual transferable quota (ITQ) program went into effect in 1990 a few vertically integrated
firms dominated both surfclam harvesting and processing (there was little ocean quahog industry at the
time), while many small owner-operator vessels were financially dependent on those firms.”

The initial ITQ allocation was based primarily on a vessel’s average historical catch between 1979 and
1988 to account for historical fishing practices and dependence on the surfclam fishery.” For surfclam,
80 percent of the allocation was based on the vessel’'s average annual catch over the ten-year period, with
the two lowest years excluded and the four best years counted twice. Emphasizing the good years and
deemphasizing the worst years was meant to account for vessel breakdowns, loss of markets, and recent
entry into the fishery. The remaining 20 percent was based on the vessel’s capacity, measured by the size
of the vessel (length x width x depth).” The capacity served as a proxy for investment and addressed the
concerns of newer participants who invested in larger vessels but lacked strong historical landings.”

When the surfclam and ocean quahog ITQ program started,® it allowed allocations to be freely
transferred with no limits on the amount of quota share any one entity could hold.® Transfers could
occur between fishermen, financial institutions holding ITQ shares as collateral, and within or between
companies owned by the same entity.*

A 2009 NMFS study found that while quota shares in the surfclam fishery were mildly concentrated and
quota shares in the ocean quahog fishery were relatively unconcentrated, the actual use of quota share in
both fisheries was highly concentrated due to larger entities leasing shares and fishing more than their
quota shares allowed.®

FIGURE 1.
NUMBER OF ENTITIES RECEIVING QUOTA SHARE BY FISHERY AND YEAR

154 117 116 82 111 62

Surfclam Quahog Surfclam Quahog Surfclam Quahog

— 1990 1991 2024 ——

INITIAL ALLOCATION® AFTER FIRST PROGRAM YEAR?® RECENT YEAR®®
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The Gulf of Mexico Reef Fish Fishery

For the first five years of the red snapper and grouper-tilefish programs

(2007-2011), anyone who possessed a valid Gulf federal dealer permit or

Gulf commercial federal reef fish permit could participate in the fishery.”

For the grouper-tilefish program, the Council issued shares based on

landings reported during the 1994 through 2004 fishing years, excluding the

lowest year.® The Council initially distributed red snapper shares to permit

holders based on historical landings reported under each license during the qualifying period.®

Shares are transferrable within both individual fishing quota (IFQ) programs.®® Any red snapper or
grouper-tilefish account may transfer shares or allocation regardless of whether the account has a reef
fish permit, and there is no fee for transfers.” Transferring an allocation is a one-step process that is
complete once the transferor finalizes their side of the transaction.” The transferee need not take any
action.” Allocation transfers are only valid for the remainder of the year in which the transfer occurs.”

The Gulf Council established an excessive share cap based on the maximum red snapper and grouper-
tilefish shares issued to a single entity at initial apportionment.> The grouper-tilefish program also
has an overall allocation cap, which corresponds to the sum of all the maximum allocations (in gutted
pounds) of the share caps within five subcategories of grouper and tilefish.*

Several measures indicate concentration within the fisheries since the IFQ programs were implemented.
Approximately 15 percent of shareholding entities own nearly 37 percent of the vessels with permits

to harvest IFQ species.”” Overall fleet size has declined, with one fisherman estimating that the size of
the Louisiana commercial fishing fleet had dropped from about 80 boats to six.*® Additionally, share
distribution is “highly unequal in every share category;” a few accounts have high percentages of shares,
while others have very low percentages of shares.” The accounts with the highest share percentages for
red grouper, blue tilefish, and deep-water grouper are at or near the share caps for those categories.*
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The Northeast Multispecies
(Groundfish) Fishery

The groundfish fleet in the Northeast has been declining since the

mid-1990s due to stricter fishing regulations. A 1994 amendment

to the fishery management plan established a days-at-sea limit,

enacted additional fishing gear requirements, and imposed a

moratorium on new entrants.® This amendment was implemented due to pressure from environmental
groups to address overfishing and restore the groundfish stock biomass which had reached record
lows.?*? Under the days-at-sea system, the number of days each permitted vessel could fish in a year was
limited'® and days were allocated and repeatedly reduced based on landing history. Days-at-sea became
transferrable by permit lease or sale and could be consolidated onto a single vessel.'*

In 2010, the Northeast Multispecies Sector Program was introduced to further address overfishing and
support the rebuilding of fish stock.!®® This program allowed all owners of permitted vessels to opt out of
the days-at-sea system by voluntarily joining a “sector.” Sector fishermen benefit from exemptions to
regulations that apply to common pool fishermen (those outside the sector system).!” All permit holders
with a limited access Northeast multispecies permit that was valid on May 1, 2008, are eligible for sector
participation, regardless of whether they currently own a fishing vessel.'®®

Fifteen of the twenty stocks managed under the Northeast Multispecies (Groundfish) Fishery
Management Plan are allocated to sectors.'” Each permitted vessel that joined a sector was allocated a
potential sector contribution (PSC), determined by that vessel’s percentage of the total landings for each
stock from 1996 through 2006.11

The catch privileges attached to vessel permits may be permanently transferred from one fisherman

to another through the sale of a vessel.'! Annual catch entitlement (ACE) is temporarily transferable
between sectors with formal approval from NMFS.!'2 Quota may also be temporarily transferred within a
sector through informal lease agreements.!'3

KEY TERMS

ANNUAL CATCH ENTITLEMENT (ACE) A portion of the total allowable catch (TAC) that is
allocated to an individual sector for a given year.

An individual vessel’s share of the TAC that is derived
POTENTIAL SECTOR CONTRIBUTION (PSC) from that vessel’s fishing history and determined

for the purposes of participating in a sector and
contributing to that sector’s annual catch entitlement.

A group of three or more distinct persons holding
limited access vessel permits, who have voluntarily
entered into a contract and agreed to certain fishing
SECTOR restrictions for a specified period of time, and

which has been granted a quota in order to achieve
objectives consistent with the applicable fishery
management plan goals and objectives.
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In the initial allocation of the sector program, the majority of PSC for nine stocks was concentrated
among the top 25 quota holders.!** The most concentrated stock was Georges Bank winter flounder,
where 36 percent of the total PSC was controlled by just three entities.'

Consolidation in the fishery predates the catch share program but has intensified since the program’s
implementation.!!® There was a 14 percent decrease in the number of vessels taking trips in the three
years prior to implementation of the sector program, with a 22 percent decrease from 2009-2010 when
the management program was transitioning.!”” During the first five years of the sector program’s
implementation, there was a 37 percent decrease in the number of vessels taking trips.!!

Decreases in the number of vessels taking fishing trips were inconsistent across vessel size, with smaller
vessels between 30 and 50 feet experiencing the greatest reduction.’® These vessels take shorter trips
and operate closer to shore. Additionally, the smallest vessels were the most likely to stop fishing and
lease out their ACE. The largest vessels were the most likely to be able to afford to lease additional ACE,'*
further consolidating fishing effort within the larger vessel categories.

The Northeast Multispecies Sector Program includes excessive share restrictions. No entity may hold
more than five percent of all limited access Northeast Multispecies permits issued year to year, and the
program caps the total potential sector contribution at 15.5 percent.'* The program does not include

any limits on an entity’s share of permits or PSC for any individual stock. The 15.5 percent cap was based
on the recommendation of Compass Lexicon, an economic consulting firm that the Council hired to
analyze whether excessive shares and market power existed in the fishery and recommend an ownership
cap limit.??? The Compass Lexicon report found that there was no evidence that market share was being
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exercised.'” However, an external independent peer review conducted by the Center for Independent
Experts in 2014 found that Compass Lexicon’s research methods “do not meet standards of

economic research” and advised against relying on them because of the MSA’s National Standard 2
requirement that “[cJonservation and management measures shall be based upon the best scientific
information available.”'?*

Landings and revenues of Northeast multispecies stock have generally been declining since the

1980s, and the downward trend continued during the first six years of the catch share program.'?

One fisherman interviewed for this report estimated that consolidation under the catch share program
has eliminated 95 percent of boats actively fishing in the Northeast groundfish fleet.!?

Blue Harvest: Effects of Private Investment and Consolidation

A striking story of consolidation in the Northeast Multispecies fishery is that of Blue Harvest, a
subsidiary of Dutch private investment firm Bregal Partners. In 2020, Blue Harvest acquired 12
vessels and 27 multispecies permits for $25 million.*?” In 2022, Blue Harvest owned 12 percent
of the total permitted catch for the entire Northeast Multispecies catch limit.*?® It is unknown how
many shares Blue Harvest leased on top of the shares it owned. Blue Harvest filed for Chapter 7
bankruptcy in 2023, listing more than 2,200 parties as creditors, including fishermen, employees,
municipalities, seafood companies, and hundreds of small to medium size businesses like supply
stores, shipyards, and mechanics.'?® Blue Harvest sold off most of its assets before filing for
bankruptcy and sent out a notice to creditors that ”[n]o property appears to be available to pay
creditors” and ”[c]reditors cannot demand repayment.”*30

Permit Banks as a Mitigation Tool

States and nonprofit organizations have received grant funding from NMFS to establish permit
banks to mitigate harms to small independent fishermen in the implementation of the catch
share program. Typically, these permit banks offer annual catch entitlement associated with
permits below market rate to fishermen who intend to actively fish and meet the eligibility
requirements established by the permit bank.3?

Only Maine and New Hampshire have developed state permit banks.232 Massachusetts and Rhode
Island have developed loan funds to offer capital to commercial groundfish fishermen for vessel
improvements and leasing annual catch entitlement.3® While some permit banks can help small
fisherman acquire quota or provide pathways for new entrants to access the fishery, their impact
is often limited by the amount of quota they control.13* Moreover, it remains unclear whether
permit banks can truly prevent the negative social and economic impacts of consolidation from
catch share programs or if they merely serve to mitigate those harms.
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The North Pacific Halibut
and Sablefish Fishery

The North Pacific Fishery Management Council recommended the

Halibut and Sablefish IFQ program in 1991. The Council initially

allocated catch shares to “qualified persons”—U.S. citizen individuals

and entities that had made fixed gear landings of halibut or sablefish

between 1988 and 1990 from any of the IFQ regulatory areas.’* To receive an initial allocation, qualified
persons were required to apply in 1994.%%¢ Initial allocations were determined by each qualified person’s
landings for each species: for halibut, the best five of seven years from 1984 to 1990; and for sablefish,
the best five of six years, from 1985 to 1990.*” Allocations also depended on the regulatory areas where
harvesting (and, optionally, processing) occurred, and on vessel size.'*® Quota shares were ultimately
allocated to qualified persons based on participant type (individual or entity); vessel categories, primarily
based on the size of the vessel and whether it could process the harvest on board; and regulatory areas.'®

The Council was determined to maintain an individual-owned and owner-operated fleet when developing
the IFQ program.'* Accordingly, the only quota share that may be leased is for vessels that process fish
on board—vessels that were largely corporate-owned before the catch share program’s implementation
and did not have the same community ties as other vessel classes.!*! To preserve the connection between
fishermen and coastal communities, generally, other quota share vessel classes may not be leased.*
There are a few exceptions to the prohibitions, including surviving spouses or beneficiaries of deceased
quota shareholders and medical and military leases.'*?

The Council also allows the use of a hired master to land halibut or sablefish.!* A hired master does

not hold a quota share but may legally fish under the authority of the shareholder’s permit.'* There is

a lengthy application process to become a hired master.}* While not technically a leasing program, the
hired master exception functions similarly to one.}*” This exception to the boots-on-deck rule aims to
accommodate quota shareholders who had used hired masters prior to the IFQ program and allow them
to continue their existing business practices. 14

KEY TERMS

COMMUNITY DEVELOPMENT QUOTA A portion of the total allowable catch in certain halibut
(CDQ) and sablefish regulatory areas allocated to an eligible
community.

COMMUNITY QUOTA ENTITY (CQE) A nonprofit entity formed by an eligible community in order
to request permits or purchase commercial quota.
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Protecting Coastal Communities in the North Pacific Halibut and
Sablefish Fishery

Two programs in Alaska aim to ensure that coastal communities can continue to access and
derive benefits from catch share fisheries: the Community Development Quota (CDQ) program
and the Community Quota Entity (CQE) program.

The Western Alaska Community Development Quota program was developed to allow the small,
predominantly Alaska Native coastal communities closest to the productive fishing grounds of
the Bering Sea and Aleutian Islands (BSAI) to benefit from the immense fishing activity occurring
right off their shores. Six CDQ organizations representing different coastal regions were allocated
portions of the total allowable catch of various species harvested in the BSAI, with a mandate

to reinvest the profits from these allocations into community development efforts. To ensure
continued participation for CDQ communities in the halibut and sablefish fishery, percentages of
total IFQ allocation amounts are similarly set aside for CDQ communities. These set-asides range
from 20 percent of the total IFQ to 100 percent in some management areas.'*’

The Community Quota Entity program in Alaska was approved by the North Pacific Fishery
Management Council in 2004 as Amendment 66 to the Gulf of Alaska (GOA) groundfish FMP.1%°
Amendment 66 authorized the creation of CQEs in eligible communities along the coast of the
Gulf of Alaska.®®* Unlike the CDQ program, no initial allocation of fishing privileges was set aside
for use by CQEs, so they are responsible for acquiring quota on their own. The CQE program

can make quota share available in communities where fishermen may not be financially able to
acquire quota share individually.
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Common Issues Among Catch Share Programs

Despite differences in the history and geography across catch share programs, some common

issues emerge in the implementation of catch share programs, which can undermine the programs’
effectiveness at meeting MSA National Standards. These issues include ineffective share caps, challenges
for smaller fishery participants to maintain their place in the fishery, high barriers to entry in the catch
share program, and negative effects on crew members.

Current share caps fail to restrict consolidation in the fishery.

MID-ATLANTIC SURFCLAM AND OCEAN QUAHOG FISHERY

Excessive share caps entrench the status quo rather than limiting share concentration. In 2015—
25 years after the initial allocation—NMFS found that the ITQ program was out of compliance

with National Standard 4 because it lacked an excessive share cap. In response, the FMP was
amended in 2022 to include an excessive share cap of 35 percent for surfclam and 40 percent for
ocean quahog at the point of initial allocation.'*? Quota shares remain freely transferable, but the
amendment also introduced a cap on the total cage tags any entity can hold in a given fishing year
at 65 percent for surfclam and 70 percent for ocean quahog.'*® No entity had ever exceeded the cap
at the time the share cap was implemented.**

GULF REEF FISH FISHERY

The share caps are ineffective at reining in consolidation. A five-year review of the Gulf IFQ
programs found that “the existing [grouper-tilefish]-IFQ allocation cap does not effectively control
concentration in a manner that is meaningful” and concluded that the current share and annual
allocation caps “are not constraining landings.”**> Essentially, lax regulatory constraints on
transferring allocation during the year leads to landings far exceeding the share cap.'*

The review found that:

With respect to shares, the largest producers (i.e., the largest groups of affiliated individuals and
businesses) in every species group had landings that were almost always higher than the volume associated
with the cap on shares. This means that they were able to obtain sufficient allocation through market
transactions such that their landings were not only above their initial shares/annual allocation but also
above the share cap for each species group.'s’

Furthermore, a single entity’s ability to control multiple IFQ accounts makes it possible for
concentration to exceed the share caps.’*® The Council monitors share caps at the lowest known
entity level. Thus, “it is possible for one or more businesses to own or control share in excess of the
cap in each category.”** Further, the lack of information gathered regarding vertical integration in
the industry creates a potential for vastly underestimated concentration.®

Smaller fishery participants are less able to maintain their
participation in the fishery.

MID-ATLANTIC SURFCLAM AND OCEAN QUAHOG FISHERY

Small scale owner-operators may have limited their catch during the ten-year reference period
used to determine initial allocations due to difficulty accessing markets. Competition from
vertically integrated processors and large firms was a challenge before the catch share program
began, which may have driven down historical landings for smaller operators.s!
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Additionally, leasing out quota in the fishery has historically been lucrative. From the beginning
of the ITQ program, many small independent firms realized that “they could receive more money
from leasing their ITQ quota share than from running their boats.”'®> However, due to declining
demand in the late 2000s, many of these firms have struggled to find lessees.!¢®

NORTHEAST MULTISPECIES (GROUNDFISH) FISHERY
Fishermen have reported having to sell their shares because they could not make a living from

small allocations and subsequent reductions in the TAC.'*

High costs are barriers to entry for new fishermen.

MID-ATLANTIC SURFCLAM AND OCEAN QUAHOG FISHERY
The high cost of acquiring ITQ quota after the initial allocation significantly limited opportunities

for new participants to enter the fishery.'*®

GULF REEF FISH FISHERY

One fisherman from the Gulf explained in an interview, “we see new fishermen get in and leave
very quickly. Anyone who does the math will see it’s not feasible.”’* He estimated that a fisherman
would need to catch 50,000 pounds of fish per year to make an annual salary of $150,000. To buy
the quota shares needed for that amount of catch, the

fisherman would have to pay $40 per pound, which would

come to a total of $2 million dollars to enter the fishery. “Y )

Another fisherman summed it up: “You've got to have at ouve g Ot tO

least a couPle I:undred thousand dollars to buy fish before h ave at l east a

you go fishing.”1*” He asserts that red snapper quota costs

equal 80 percent of his red snapper revenue, and that the Couple hundred
lower quota costs of grouper and tilefish are “the only

reason we survive.”1 l'hO us aTld dO ZlaTS
NORTHEAST MULTISPECIES to buyﬁsh before
(GROUNDFISH) FISHERY oL OﬁShin 3)
Entry requires individuals to purchase a vessel with an y g g *

eligible limited access northeast multispecies permit.'®
Northeast multispecies sector permits sell for over
$400,000.17° The high costs of vessels and permits remain significant barriers.

Crew members are affected through lower earnings and inability to
count their contributions to landings toward quota allocations.

MID-ATLANTIC SURFCLAM AND OCEAN QUAHOG FISHERY

The initial allocation system excluded non-vessel owners, despite the industry relying heavily on
hired captains. During the 1980s, many owner-operator vessels were sold into larger fleets'’* and
were no longer captained by the vessel owners. When the catch share program was implemented,
non-vessel owners received no quota share, despite their contribution to the historical landings of
the vessels they captained.

Additionally, consolidation has reduced employment opportunities and earnings for hired captains
and crew. Many hired captains lost their jobs when the ITQ program was implemented because
they were ineligible for initial allocation, and vessel consolidation was a direct result of the ITQ
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program.'”? Within the first seven years of the ITQ program, the number of crew positions in the
Surfclam and Ocean Quahog Fishery decreased from around 600 to around 250.1® Most remaining
active vessels leased more quota shares than their owners held, and the lease prices became

part of the operating expenses, often coming out of the crew’s share of revenue, reducing their
overall earnings.'”

NORTHEAST MULTISPECIES (GROUNDFISH) FISHERY

Crews face reduced earning opportunities. There has been an estimated 29 percent reduction in
crew positions in the limited access multispecies fleet from 2007 to 2015.17° This drop is consistent
across all vessel sizes and all states except for Connecticut.!”® Estimating the impact of the sector
program on employment is difficult due to limited data availability, as discussed in Section V.*”7
There are no registries or permitting requirements for commercial fishing crews, and where data
is available, it tends to be based on estimates rather than actual counts. Further, the cost of leasing
additional permits to consolidate quota share is often passed on as an operating expense to the
vessel crew.!”®

Issues Specific to Individual Catch Share Programs

In addition to the common issues identified above, each fishery implementing a catch share program
faces challenges specific to its own program design and implementation.

Mid-Atlantic Surfclam and Ocean Quahog Fishery

Some vessel owners’ initial allocations included illegal harvests in their historical landing
records. Reportedly, some fishermen who were caught and fined for illegal fishing still received
credit for those landings in the initial allocation.'”

Using vessel catch histories rather than individual catch histories ignored high rates of
vessel turnover. Basing ITQ calculations for initial allocations on vessel catch history excluded
individuals with significant catch histories who had recently sold their vessels.’®*® Ocean quahog
vessel owners filed suit in 1990 arguing that this aspect of the initial allocation process violated
National Standard 4 by unfairly treating similarly situated fishermen differently.’® Their suit
was unsuccessful.®?

Gulf Reef Fish Fishery

Non-fishing shareholders can profit from the fishery without participating in it. Shareholders
do not need to own a commercial reef fish permit.'® These shareholders are called “public
participants.”'®* Public participants cannot fish, but they can buy, sell, and trade shares and
allocation. Some refer to public participants as “armchair fishermen” because they can profit from
the catch share program without leaving their homes.

Program implementation favored stakeholders with more influence or insider knowledge. A
Gulf fisherman interviewee described a situation in which people who knew about the upcoming
catch share program bought endorsements from other fishermen before the program started and
were then entitled to those fishermen’s catch histories when allocations were made.'®> Although
catch share programs allow for public participation and debate, not all stakeholders had equal
influence in this process.
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Northeast Multispecies (Groundfish) Fishery

Ports experience the effects of fishery consolidation. All states and home ports in the fishery
experienced declines in the number of vessels operating out of them.!*® The fishery also saw
consolidation in crew home ports. In 2012, 76 percent of crew were working out of six ports:
Gloucester, Massachusetts (36 percent); New Bedford, Massachusetts (11 percent); Portland, Maine
(8 percent); Boston, Massachusetts (8 percent); Portsmouth, New Hampshire (7 percent); and
Montauk, New York (6 percent). In 2018, 84 percent of crew were working out of just three ports:
Gloucester, Massachusetts (33 percent); Boston, Massachusetts (27 percent); and Portland, Maine
(24 percent).'”

North Pacific Halibut and Sablefish Fishery

The North Pacific Halibut and Sablefish Fishery’s catch share program avoids some of the pitfalls
of other catch share programs through its intentional approach to maintaining community
participation in the fishery. However, these approaches also present challenges:

The boots-on-deck requirement is a partial solution to the problem of absentee shareholders.
The IFQ’s requirement that quota shareholders be present on the vessel for fishing trips!
represents an effort to keep profits from fishing flowing to those who are actively engaged in the
fishery; however, people find workarounds, such as shareholders riding in luxury cabins onboard
while not fishing themselves.!®

Benefits to communities are not uniformly realized. A 2024 review of the IFQ program found
that larger port communities with significant fishing history benefit from the program, “but many
small, rural communities continue to have limited access to the IFQ fisheries due to lack of [quota
share] by residents.”’*
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SHAREHOLDERS CONFLATE
CATCH SHARE PRIVILEGES AND

PROPERTY RIGHTS

Historically, fisheries were treated as a public resource meant to be managed for the benefit of everyone.
This allowed any fisherman with a permit to participate in fishing. While catch shares changed this
approach through the allocation of shares that can be purchased, sold, leased, and traded, Congress
preserved the treatment of fish as a public resource by defining catch shares as “privileges’ rather than
property.”** Under the Magnuson-Stevens Act, catch shares are “considered a permit” that provide

“a grant of permission” from the government that can be “revoked, modified, or limited at any time”
without compensation.’? Congress made clear that catch shares do not create any “right, title, or
interest” to fish prior to harvest.® Consequently, catch shareholders possess only a limited interest in
their shares even though they can be transferred.

Catch share programs create secure, long-term fishing privileges for quota holders. Some contend

that the security of these privileges promotes resource stewardship, creates economic efficiency,

and eliminates the “race to fish” culture of derby fishing.'* Others suggest that catch shares create

an opportunity for resource exploitation because they can negatively impact fishing communities,
inequitably distribute shares, and are subject to limited oversight from the federal government. Despite
the explicit language of the MSA, the portrayal of fishing privileges as long-term and secure has led
some fishermen and policymakers to view them as a form of private property, which would entitle
shareholders to rights that exceed those provided for under the MSA. This misconception undermines
the MSA’s intent for fisheries to be managed as a shared resource for the benefit of the public.’

Understanding Private Property Rights in U.S. Law

Property rights are often described as a “bundle of sticks”—a collection of rights defining what the owner
may do with the property. This bundle includes the rights to use, exclude others, transfer, and keep
others from taking or damaging the property without their consent.’® A property right is a power or
privilege that an entity (typically the property owner) holds with respect to a specific property. It governs
the legal relationships between the owner and others regarding that property.
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In U.S. law, property interests are constitutionally protected from government action by both the Takings
Clause (Fifth Amendment) and the Due Process Clause (Fifth and Fourteenth Amendments). The Takings
Clause requires the government to provide just compensation if it takes private property or severely
restricts its use for public purposes.'”’ For example, if the government decides it needs to construct
power lines across private property to provide electricity to the public, it can condemn a portion of
private property but must provide the owner with just compensation.

The Due Process Clause prohibits the government from depriving any person of a protected property
right without due process of law.'8 If a property right has been created that requires due process, the
government can cease the contract or cancel an entitlement but must allow the property holder the
ability to challenge the determination through some process. The level of process due can vary widely
depending on the type of property interest at stake.

The scope of property interests protected by the Due Process Clause is broader than that protected by
the Takings Clause.?® Courts have determined that catch shares are protected under the due process
clause but are not compensable property interests under the Takings Clause. This reinforces Congress’s
clear intent in the MSA that the government can revoke, limit, or modify the share privilege at any time
without compensation so long as it provides due process.

How are Catch Share Allocations Similar to Property?

The hallmarks of a property interest are exclusivity, transferability, and irrevocability (sometimes
called security of interest).>* Some have raised concern that catch share programs have been treated as
though they create a private property right out of a public resource.?? Although quota shares are not
private property, they resemble private property in ways that create the illusion of ownership.

For example, they:

B Grant the shareholder exclusive access to the portion of catch allotted to them;
B Grant the shareholder the right to transfer shares by buying, selling, or leasing;

B Are renewable year after year (unless the shares are revoked, limited, or modified by the fishery
management plan);

B May be purchased through auctions or royalty programs;

B Are available to buy through federal financing programs.?®

When Councils issue permits under a limited access privilege program (LAPP), they grant an exclusive
harvesting privilege to the permit holder.?** In other words, that share entitles the shareholder to a
definite fixed percentage of the annual catch limit.?*® No other fisherman may harvest the portion of the
total allowable catch set aside for the shareholder.

Catch shares are transferable through sale or lease.?® “Transferability allows any right-holder to allocate
his time and attention to the fishery in accordance with the other uses of his time and capital.”®” Catch
share programs allow shareholders to transfer ownership of their quota share and/or the use of their
annual harvest privilege for a given year. In other words, “[tJransferability can apply to both the enduring
privilege and the annual catch privilege.”*
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Many fisheries, like the Gulf of Mexico Reef Fish Fishery, have few restrictions on the transferability of
shares beyond having a share cap.?” For example, in the Gulf, transfers are restricted if they would result
in one entity holding more than 6.0203 percent of the total shares.?'® Transfer recipients need only meet
minimum requirements to participate in the fishery as shareholders, such as having valid vessel permits
and being U.S. citizens.?!! By contrast, the Alaska Halibut and Sablefish IFQ program applies more
restrictive rules for transferring shares based on the class of quota share held.*?

Security of interest (also called irrevocability) is the third hallmark of property rights. It refers to how
confident an interest holder can be that their interest (in this case, their quota share) will not be taken
away by the government. Factors that affect the security of an interest include the duration of the interest
and how easily it can be revoked. The MSA specifies that limited access privileges granted after January
12, 2007, may be granted for up to ten years and are indefinitely renewable unless revoked, modified,

or limited by statutory authority.?® This structure sets up a reasonable expectation on the part of
shareholders that they will maintain their quota shares for a long period.

While the plain language of the MSA provides that a quota share issued under a LAPP is revocable,?*
the security of interest in quota share is strengthened due to the limitations on revoking it. The limited
access privilege may be revoked only for reasons specified in the MSA and only after an opportunity for
notice and hearing.?® In practice, Councils rarely revoke quota shares despite their explicit authority

to do so. As one example, under the Halibut and Sablefish IFQ program, the Council revoked quota
shares due to erroneous allocations and failure to pay fines.?¢ Additionally, the North Pacific Fishery
Management Council revoked about 2,000 pounds of shares in 2012 from “inactive” quota shareholders
who had neither fished nor transferred their shares.?"

Legal Precedent Regarding Catch Share Property Rights

As mentioned above, despite their property-like characteristics, catch shares are not compensable
private property because the government may revoke, limit, or modify them. Congress established this
important distinction in the plain language of the MSA, which courts have recognized in the context

of a takings claim. However, in dissolution and due process
claims, courts have treated catch shares like property, likely
contributing to confusion on this topic.

The MSA is unambiguous. A limited access privilege “shall not CatCh S haTeS are
create, or be construed to create, any right, title, or interest .

in or to any fish before the fish is harvested by the holder.”*# p ermlts’ f ree to be
Catcl.l shares are Perrnlts, free to be r'evoked, limited, o.r revoked) llmlted,
modified at any time and confer no right to compensation .

in such an event.?”” Nevertheless, the perception of property or mOdI:ﬁed at

has led to litigation under the Takings Clause of the Fifth . d
Amendment. Under this argument, the Takings Clause would any tlme an

not preclude the government from revoking quota share or f "

making significant changes to management plans, but it would conjer 1no rlg ht tO
require the government to compensate affected shareholders. Compen Satlon in
As the case law makes clear, the language of the MSA forecloses

this claim, even as courts recognize due process protections for S uCh an eve Tll’.

quota shareholders.
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CASE LAW ANSWERS THE QUESTION:
ARE CATCH SHARES PRIVATE PROPERTY?

A string of cases examining the status of catch shares and fishing permits demonstrates the distinction
courts have drawn between recognizing due process rights in catch shares and rejecting the claim that
catch shares give rise to compensable rights under the Takings Clause.

Ferguson v. Ferguson

In a marital dissolution case in Alaska, the court treated interest in an IFQ as marital property.22° It

1996 distinguished between the fish themselves, which do not become property until they are captured, and the
IFQ, which “has value independent of any fish that may or may not be caught.”??* The court noted that the
question of whether IFQ could be considered marital property is distinct from whether it can be considered
property for Fifth Amendment takings analysis.???

Foss v. National Marine Fisheries Service

In Foss, the court recognized a property interest in quota shares for the purposes of due process.?? It held

1998 that the plaintiff met the objective qualifications for holding an IFQ permit, so his entitlement to the permit
was not subject to agency discretion.?>* Therefore, he had a protectible property interest for procedural due
process purposes, even though “the language of the Magnuson Act does not confer any claim of entitlement
or property rights.”?2°

American Pelagic v. United States

The plaintiff invested in a vessel and planned to enter the mackerel fishing industry.??¢ Due to concerns about
the size of the vessel and its impact on the Atlantic mackerel and herring fisheries, the Council permanently

2 004 revoked the plaintiff’s vessel permits.??” The plaintiff filed suit asserting a property right and claiming that the
government revoking the fishing permit constituted a taking.??® The court held that the language in the MSA
does not confer a property right when granting fishing privileges.??° Further, the court noted that the federal
restrictions were part of the existing context in which the plaintiff decided to invest in the vessel.?*° American
Pelagic considered fishing permits, not quota share specifically.

Pacific Choice Seafood Compamny v. Ross

NMFS notified a fishing company that it held quota share in excess of the limit set in the relevant fishery
management plan and required the company to divest some of its shares or risk them being revoked.?** The

2018 plaintiff company brought claims against NMFS on several bases, including that the agency’s definitions of
“ownership” and “control” violate common law principles of corporate property ownership, relying on Foss
to show that quota shares are property.?*2 The court in Pacific Choice clarified that Foss does not prohibit
NMFS from limiting, modifying, or revoking catch shares so long as the agency provides adequate due
process to the shareholder when it does s0.2%3

Fishermen’s Finest, Inc. v. United States

The plaintiffs held LAPP permits in the Bering Strait and Aleutian Islands management region.?** They
filed a claim for compensable taking after their potential catch was restricted due to regulatory reasons.?3°
2 O 2 3 Plaintiffs argued that, unlike the fishing permits at issue in American Pelagic, the permits from a catch
share program are property because they are transferable and exclusive, hallmarks of a compensable
property interest.?*¢ In holding for the government, the court found that Congress’s express language in the
MSA overrode the argument that a property right exists simply because the privilege is imbued with the
characteristics of private property.?*” Moreover, “the Supreme Court has also found that express statutory
language can prevent the formation of a protectable property interest.”?32
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Challenges Presented by Perceptions
of Catch Shares as Property

Fishing businesses rely on the property-like nature of catch shares and their long-term value. For
example, entities can secure federal funding to purchase shares and use those shares as the primary
collateral for those loans.?” The holder has a financial interest in something that is expected to retain its
value. The commodification of fishing privileges and inability of holders to recover a lost investment in
the case of program modification or revocation creates a barrier to amending fishery management plans
that include catch shares.

As discussed above, the law does not confer a compensable property right to a quota shareholder, so
Councils can legally amend fishery management plans without having to compensate affected permit
holders. However, the common misperception of a compensable property right can make it challenging
to amend these plans.

The process to amend a plan is a collaborative one where the Council gathers input from stakeholders,
consults advisory committees and scientific councils, and conducts public hearings to solicit comments
and alternatives.**® Catch shareholders who stand to lose from program changes are likely to oppose
any changes in this participatory process, which makes reforms challenging. The Gulf of Mexico Reef
Fish IFQ program initially excluded the public from participation. When the Council allowed public
participation five years after the program’s implementation, the market for catch shares had already
attracted substantial investment, which inflated quota prices, and created steep financial barriers for
traditional fishermen.>

Under the Gulf program, participants were initially required to hold both a commercial fish permit and
a quota share to legally harvest fish.?*? This structure burdens small-scale, independent fishermen who
often cannot afford to purchase quota shares. As a result, they often lease these fishing rights from large
shareholders who reportedly hold 75 percent of the total quota.?* These lease agreements sometimes
require the fishermen to then sell their catch back to these same quota holders at deflated prices, which
can land them in a cycle of financial dependency.** Reforms in this area have been slow despite several
proposed amendments to the Gulf program. Fishermen who have expressed concerns at council
meetings have experienced retaliation.>*

The Public Trust Doctrine

Fisheries are generally considered a public resource, a concept based on the public trust doctrine. Under
the public trust doctrine (PTD), the government acts as a trustee of natural resources, responsible for
managing them as long-term stewards for the benefit of both present and future generations.*” These
resources are considered inalienable and non-transferable.?® The PTD serves as a defense against takings
claims involving public resources, since those resources are not privately owned.*’

The MSA incorporates public trust duties into its national standards, which apply to all management
decisions. Through the MSA’s delegation of management authority to the states, each state develops

its own standard for interpreting and applying the public trust doctrine.?® Some states, such as
Pennsylvania, North Carolina, California, Wisconsin, Montana, and Hawaii, explicitly incorporate public
trust doctrine principles in their constitutions.”! Many other states recognize public trust principles
through legislation or court decisions.??

FAIR SHARES? ——— IV.SHAREHOLDERS CONFLATE CATCH SHARE PRIVILEGES AND PROPERTY RIGHTS




iStock.com/0

\%

TRANSPARENCY AND

DATA COLLECTION

Fishing communities, advocates, and policymakers have expressed concerns about the potential negative
effects of catch share programs. However, public access to data that could help assess those effects is
limited. Each Regional Fisheries Management Council is authorized to design and implement its own
catch share program, resulting in inconsistency across the regions regarding what data is collected, how
it is collected, and how it is compiled. Additionally, transparency remains a barrier to implementing
measures to achieve objectives embodied in the Magnuson-Stevens Act’s National Standards. The
inconsistency among Councils and lack of transparency limits the public’s ability to review the potential
negative effects stemming from initial allocations and subsequent consolidation of fishing rights within
catch share programs.

Excessive share limits cannot be enforced without collecting detailed shareholder information. Under
the MSA, Councils have an obligation to establish protocols for monitoring quota ownership, sales, and
leases to ensure that shareholders do not exceed the established share caps.?* To fulfill this obligation,
Councils should require shareholders and prospective shareholders to report key information, such

as the names of “all owners of vessels which use privileges, all owners of each unit of privilege, all
subsidiaries and parent corporations of any participating corporate vessel or corporate owned privilege,
and all employers of individuals owning participating vessels and privileges.”>**

As demonstrated by the example of Blue Harvest’s amassing of catch shares in New England (see page
21), without such reporting, corporations can use complex webs of subsidiary relationships to obfuscate
and circumvent share caps. Similarly, this information must be collected to account for the fact thata
vessel may have multiple owners, and that an owner may have multiple vessels in the same fishery.>*

What Information is Publicly Available?

Data collection for commercial fishery landings is a joint effort among federal, state, and interstate
agencies and public access to this data is often limited.?® State fishery agencies are the primary collectors
of data, and each state surveys and collects data differently. The information that is collected and broadly
accessible by the public across all Councils with catch share programs includes:
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B Current annual catch limits and species specifications.?’

B Permitted entities, including individual owners, vessels, dealers, and operators for the current
year. This information is often used by other fishermen interested in transferring allocations and
includes permit number, vessel name, owner name, address, telephone number, and the fisheries
in which the vessel will operate.?%®

B Non-confidential landings statistics for each stock for the current year, which may include
percentage of quota landed, percentage of quota remaining, and weight and dollar value
of landings.?

B Fishery management contact information.>*°

What Information Is Not Available?

Currently, the lack of uniform data collection creates a significant transparency gap that limits
meaningful stakeholder engagement. Critical information about quota concentration, transfer prices,
shareholder demographics, and corporate ownership structures remains difficult to access due to
inconsistent records and data released only in aggregate form. This opacity limits public participation in
fisheries management and may allow entities to exploit loopholes to accumulate excessive shares.

Geographic data. Currently, NMFS does not publish comprehensive data on the geographic locations of
permit and quota holders, beyond mailing addresses (which are often PO boxes).?! Figure 1 shows the
locations of shareholder mailing addresses for Gulf Reef Fish. Most are clustered near the Gulf Coast,
but many are located in distant states. From this information alone, it is difficult to determine what
shareholders’ ties are to Gulf fishing communities or how much of the quota share value is held in the
Gulf region. Without further data, the agency is unable to effectively assess the level of participation by
local fishing communities or to identify potential barriers to entry for emerging participants.

FIGURE 2.
DISTRIBUTION OF GULF REEF FISH SHAREHOLDERS BY MAILING ADDRESS??
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Detailed ownership. The identities of individuals behind corporate or LLC entities are not fully
disclosed, making it difficult to track whether these individuals are exceeding share caps. For example:

B The list of IFQ Gulf Reef Fish Accounts includes the primary contact associated with each permit
but does not include any additional individuals or businesses associated with the account.?*

B The Southeast Regional Office manages its IFQ program through shareholder accounts, which
may consist of individuals, partnerships, or multiple businesses. No two accounts can consist of
the same combination of people or businesses, yet individuals and entities may be shareholders
in multiple accounts.** While the Southeast Regional Office collects owner information for each
business, including parent company information and the percentage of shares held by each party,
this information is not made readily available to the public.? This lack of transparency makes it
difficult for the public to identify related accounts and complicates efforts to assess the distribution
of permits or quota.

Detailed data on transfers of IFQs. For each IFQ transfer across all catch share programs, NMFS
generally records the identifying information of both the transferor and transferee, as well as the
allotment amount (in pounds), the price, and supplemental information such as the relationship between
the parties.?*®® However, misreporting or underreporting prices has historically been a problem in some
fisheries, making it difficult to accurately determine the value of the annual harvesting privileges.?”

B The Mid-Atlantic Surfclam and Ocean Quahog fishery does not provide detailed information on
cage tag usage or transfers that have been processed during the fishing year. The data available to
the public reflects only the initial ocean quahog allocation for the fishing year.*®

B The Northeast Multispecies Sector Program records and makes available to the public the transfer
of annual catch entitlement between sectors, but not temporary transfers of personal sector
contributions between individuals within a sector, which are not reviewed by NMFS.2%

Detailed information about the captain and crew. Collecting information on the captain and crew
conducting the harvest and landing would create a record of their participation in the fishery, which
could potentially be used as a basis for gaining access to quota share for allocations or reallocations that
consider historical participation.

The MSA mandates that “[t]he Secretary shall, by regulation, prescribe such procedures as may be
necessary to preserve the confidentiality of information submitted in compliance with any requirement
or regulation under this Act.”*° At the same time, a stated policy goal of the MSA is to “enable the States,
the fishing industry, consumer and environmental organizations, and other interested persons to
participate in and advise on, the establishment and administration of [fishery management] plans.”?"
NMFS is generally authorized to release only aggregate or summary data that does not “directly or
indirectly disclose the identity or business of any person who submits such statistics.”?”? However, a
2024 amendment to the confidentiality regulations provides an exception.?® It allows the disclosure of
data that was “required to be submitted to the Secretary for any determination under a limited access
privilege program (LAPP).””* While transferred or leased catch shares are recorded with each Council,
the extent to which this information is made available to the public may vary depending on their use in
the LAPP determinations. In practice, such information is still often released in aggregated formats, such
as the annual transfer summary catch entitlements in the Northeast Multispecies Sector Program.

The reliance on aggregated data makes it challenging to determine the impacts of catch share programs
on fishing communities necessary to determine consistency with the National Standards. Access to finer-
grain data is essential for meaningfully engaging stakeholders in the fishery management process and
for enabling communities to see how they are being impacted by management measures.?”>
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Barriers to Data Transparency

Deficits in the collection and standardization of data within NMFS impede the type of data transparency
that would enable meaningful public engagement with catch share program policies.
These barriers include:

Lack of investment in the non-economic social sciences within NMFS. Some important effects of catch
share programs, such as quality of life, community stability, and preservation of cultural values and
traditions, can be challenging to address because of the difficulty in translating the impact into a reliably
measurable value.?”® In addition, NMFS needs to invest in staffing social scientists to assess and integrate
socio-economic data.?”

Deficits in data acquisition. As noted above, confidentiality provisions in the MSA%® limit the public’s
access to information that would help stakeholders scrutinize and provide feedback on regulatory
decisions. (A ProPublica investigative report on consolidation within one catch share program illustrates
the significant time and resources required to determine quota ownership from currently available data—
and the reporters were ultimately unable to discern quantities of leased shares at all.*?)

Although NMFS allows some commercial fisheries data to be downloaded, the lack of standardized
formatting of these datasets limits the ability of third parties to conduct comprehensive analyses.?*

Any additional data collection efforts by NOAA, particularly those involving demographic data, are
subject to the Paperwork Reduction Act, which manages what information federal agencies can collect
from the public.?!

Voluntarily submitted data creates challenges for assessment due to concerns about how representative
it is of the participant population as a whole.?!

Barriers to Data Comparability Across Fisheries

There is substantial variation across the eight regional management areas in terms of how permits and
quotas are defined and used, how data is collected, and what data is made available.?® This makes it
difficult to compare the impacts of catch share management plans across regions and to assess these
impacts on a national level to help inform future policy decisions. These barriers include:

Numerous data streams. The National Academy of Sciences has reported that NMFS uses 565 different

forms and surveys to gather information relevant to assessing the distribution of benefits derived from

permits and quota.?®* Approximately 200 of these forms are permit applications, each collecting varying
types of information.?

Inconsistencies in decision making transparency. In the Northeast Multispecies Sector Program, NOAA
is removed from direct management of each sector. As a result, sector decisions can be less transparent
than what would be required of a federal agency. *¢

Inconsistencies in providing historical data. Some datasets are available only for the current year,*’
complicating long-term analysis.

Inconsistencies in available information on quota transfers. The Northeast Multispecies Sector
Program publicly discloses the transfer of catch entitlements between sectors, but not intra-sector
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transfers.?® The other fisheries profiled in this report lack public records on quota transfers, making it
difficult for stakeholders to track changes in catch allocations, understand market dynamics, or assess
how these transfers affect fishing communities.

Regulations that limit public access to government fisheries data make it difficult for third parties to
collect and publish data that would help stakeholders understand the impacts of catch share programs
in their communities.?®® This lack of transparency not only presents difficulties for industry stakeholders
but also affects federal oversight. Congress relies on comprehensive, reliable data to provide meaningful
supervision over the management of public resources. Comprehensive data across all Regional Fishery
Management Councils is necessary to adequately assess the unintentional adverse effects of catch

share programming and to enable cross-program comparisons that could inform the future of catch
shares policy.
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Through the Magnuson-Stevens Act (MSA), Congress delegated significant authority to NMFS and the
eight Regional Fishery Management Councils (RFMCs) to design and implement catch share programs.
This broad latitude allows each Council flexibility to account for regional differences and to experiment
with different approaches to best meet the MSA’'s National Standards within that fishery. After several
decades of this experimentation since the first federal catch share program introduced in 1990 and

the reauthorization of the MSA in 2007, evidence suggests that certain parameters of catch share
programming could benefit from clarification and standardization at the national level. Much like the
National Standards that already apply to fisheries broadly, national parameters for catch share programs
could help ensure greater uniformity and accountability across REMCs.

Areas to Improve Consistency Across
Catch Share Programs

While flexibility is a key component of the MSA, the lack of federal guidelines for designing and
implementing LAPPs makes it difficult for Congress to effectively oversee whether Councils are meeting
their obligations under the National Standards. NOAA provides regulatory guidelines on implementing
the National Standards for fishery management plans generally,?° which could include additional
guidelines specific to identified issues in catch share programs.

Data Collection

The MSA requires the RFMCs to specify pertinent data that will be submitted to the Secretary, which may
include—but is not limited to—information about the gear used, amount of catch by species, the area and
time of fishing, number of hauls, and economic data necessary to meet the requirements of the MSA.>"
However, the MSA also defers to the Councils in establishing LAPPs, recommending that they consider
both present and historical participation in the fishery as well as its economic characteristics.*> Much

of the language in the MSA regarding data collection is ambiguous and offers little guidance as to what
should be collected, instead referring those decisions to the RFMCs. The MSA does not specify a format
in which the data should be presented and currently has no centralized location for accessing uniform
catch share data across all REMCs. Nevertheless, National Standard 2 clearly states that “conservation
and management measures shall be based upon the best scientific information available.”?*

RFMCs are required to conduct a detailed review of a fishery management plan (FMP) five years after
implementation, and at least every seven years thereafter.”* However, the lack of standardized guidelines
for data collection, especially regarding socio-economic data, and differing requirements across
programs limit these reviews, making it difficult to compare catch share programs. Transparency and
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consistent information are essential for independent review of catch share programming, meaningful
public participation, and implementing effective reforms.

Clarifying Vague and Undefined Terms

National Standard 4 calls for management measures that prevent any entity from acquiring an “excessive
share,” but the term remains undefined in the MSA.?* This has led to inconsistent caps on excessive
share across FMPs where shareholdings range from 2 to 40 percent depending on the fishery, and some
programs allow leased shares up to 65 to 70 percent. Furthermore, some programs do not cap leased
shares, while others prohibit leasing shares entirely.

TABLE 1.
EXCESSIVE SHARE CAPS BY FISHERY
(AS A PERCENTAGE OF TOTAL ALLOWABLE CATCH)

EXCESSIVE SHARE CAP EXCESSIVE SHARE CAP

FISHERY (OWNERSHIP ONLY) (INCLUDING LEASED
SHARES)

MID-ATLANTIC SURFCLAM 35% 65%
MID-ATLANTIC OCEAN 40% 70%
QUAHOG
NORTHEAST MULTISPECIES 5% ownership by person, No limits on intra-sector leasing;
(GROUNDFISH) poundage limit by vessel inter-sector leasing must be

approved by NOAA Fisheries

No cap on accumulating Red
GULF REEF FISH Varies by species category, from Snapper allocation throughout the
about 2% to about 15% year. 6% aggregated cap of total
Grouper Tilefish allocation on an
annual basis.?%

NORTH PACIFIC HALIBUT Quota shares are organized into No leasing for most type of shares

AND SABLEFISH “blocks,” with a 3 block limit for (with some exceptions); leasing
halibut and a 2 block limit for permitted for vessels that process
sablefish the catch onboard

In the Gulf Reef Fish program, shareholders can circumvent the cap by purchasing additional allocation
during the fishing year, as the excessive share cap in this program is an ownership cap but not a cap on
leasing or landings. For many years, there was no excessive-share cap in the Northeast Multispecies
program, which allowed fishermen like Carlos Rafael (known as the “Codfather”) to control around 20 to
25 percent of the entire fishery.?” In May 2017, an amendment to the program set an excessive-share cap
at 15.5 percent of the average Potential Sector Contribution (PSC) across all allocated groundfish stocks.?®
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The Mid-Atlantic Surfclam and Ocean Quahog ITQ program has already been found non-compliant with
National Standard 4 because its FMP did not designate any excessive-share cap.?”

RFMCs are also obligated to assign fishing privileges in a “fair and equitable” way.>® Although fairness
and equity are undefined in the MSA, RFMCs are directed to consider current and historical harvest,
participation in the fishery, employment, and dependence on the fishery.*! The MSA states that
allocations must be made in a way that “deter[s] any person or other entity from acquiring an excessive
share of fishing privileges” or gaining “inordinate control, by buyers or sellers, that would not otherwise
exist.”* To limit confusion, NMFS could define these terms with criteria to ensure the goals of the MSA
are achieved.
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Dispelling the Perception of a Property Interest

All catch share programs have property-like characteristics in that shares grant an individual or entity
exclusive access to fish a quota amount, shares are transferable by sale or lease, and they are rarely
revoked. As discussed in Section IV of this report, the MSA precludes the creation of a property interest
that would legally require compensation if taken by the government. However, many entities make
significant investments to acquire catch shares.* Policymakers could consider federal guidelines to help
fishery managers manage expectations during transitions into different management regimes or when
amending FMPs. Specifically, policymakers could direct RFMCs to:

B Reduce the exclusivity, transferability, and irrevocability of catch shares—the characteristics most
resembling private property;

B Consider placing more limits on share transfers; such as reserving a portion of shares for
owner-operators;

B Consider implementing rules for revoking shares, such as for non-use or by default after a set
number of years; and

B Enhance the public trust aspect of catch share programs by, for example, incorporating provisions
that facilitate new entrants into a fishery.

Changes to a catch share program could be perceived as interfering with investment-backed
expectations, particularly for individuals who take on a loan to acquire shares and expect that those catch
shares remain intact throughout the loan period. Gradual transitions to shorter share terms and more
robust revocation rules could help moderate expectations.**

Consolidation of Shares

Catch share programs have resulted in consolidation in various fisheries. However, the full extent of
consolidation is unknown due to a lack of transparency around shareholder ownership and lease-based
share transfers. The effects can be significant especially where shares are increasingly concentrated
under corporate control, often excluding small fishermen and rural communities from holding shares
and from meaningful participation in RFMC hearings and public comment processes.

Under National Standard 8, FMPs must “provide for the sustained participation of such communities,
and to the extent practicable, minimize adverse economic impacts on such communities.”** Congress
could consider implementing federal guidelines requiring RFMCs to prioritize allocating shares to
fishing communities and consider “place-based fishing livelihoods and human-environment connections
as fundamental to the sustainability of healthy social-ecological systems.”** The Alaska Halibut and
Sablefish Fishery IFQ, while not immune to consolidation, incorporated early safeguards to protect
owner-operated vessels and fishing communities, and may serve as a useful model.

Clarifying the Interest

The following strategies implemented by the North Pacific Management Council are intended to restrict
consolidation and support new entry into the fishery, reflecting the council’s intent in designing the FMP.
However, the program still faces challenges, as the high cost for IFQ still presents a prohibitive barrier to
new entrants, particularly for rural, small-scale, and Indigenous fishers. **’
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B Owner-on-board mandate. The Council requires owners to be on board to prevent outflow of
fishery benefits, with two exemptions: 1) Class A shares (already corporate-owned prior to the
IFQ program), and 2) initial recipients (who used hired masters prior to the ITQ program.)*
After testimony revealed a nominal ownership interest among some shareholders using hired
masters, the Council implemented a 20 percent minimum ownership in 1999.3® In 2007, the
Council strengthened the documentation requirements for proving 20 percent ownership®® and
added a 12-month vessel ownership requirement in 2014.3* After February 12, 2010, initial quota
recipients were prohibited from using hired masters to harvest transferred IFQ®? because quota
consolidation and the use of hired masters was delaying the transition to a primarily owner-
operated fishery.®®

B Transfer restrictions. While Class A quota share is freely transferrable, transfers of class B,
C, and D quota were limited to IFQ crewmembers, initial recipients, or non-individual entities
that received initial quota.** Additionally, in the Halibut 2C and Southeast Outside ocean areas,
transfers were restricted to IFQ crewmembers, individuals with 150-plus days of U.S. commercial
fishing experience, or initial allocation recipients.*'® This was in an effort to protect traditionally
small vessels and owner-operated fleets from competition with non-individual entities.*!® In 2014,
the Council restricted transfers to only IFQ crewmembers in all regulatory areas.*"

B The Block Program. The Council created the “Block Program” to prevent consolidation, safeguard
fishing communities, and ensure quota availability for small operators and new entrants.*!® Initial
allocation under 20,000 pounds were placed into permanent, un-severable blocks, that can be
transferred only as a whole, and have limits on how much an individual may hold.®"” The program
also allows for “sweep-ups” of small blocks combining them into larger, economically viable
blocks.*® Later amendments allowed halibut IFQ holders to hold three blocks (instead of two),
divide blocks between areas, and increase sweep-up limits.

B CDQ Program. Community Development Quotas were developed to address concerns that coastal
communities would not benefit from the growth of fisheries off the coast of Alaska,** and might
be excluded from participating under the LAPP framework.??2 Incorporated into the MSA in 1996,
the CDQ program allocates a portion of the TAC in certain halibut and sablefish regulatory areas
to eligible communities.®? The resident fleet is impacted by internal decisions made within each
CDQ group and how they choose to promote economic development in their community, such as by
subsidizing small vessel operations.®*

B CQEProgram. The Community Quota Entity (CQE) program was created in 2004, after quota
share holdings migrated out of local communities.”® The program allows eligible communities to
form non-profit entities in order to request no-cost permits or purchase commercial quota.®* The
program has expanded to allow CQEs to purchase access to other fisheries beyond the halibut and
sablefish IFQ and are generally exempt from leasing restrictions.*?’

Future reforms to address consolidation can be difficult to implement as ownership interests become
entrenched. Thoughtful planning during the program design is essential to address distributional
fairness and requires better data, increased participation from fishermen and fishing communities, and
greater consideration of the perception of property rights.3?® Attempts to reverse consolidation in existing
catch share programs should avoid using public funds to buy back high-priced quota, which could create
a second windfall for shareholders who already benefitted from initial allocations.
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VII

CONCLUSION

Catch share programs were originally designed to prevent overfishing and to safeguard
marine resources. However, analysis of current programs suggests that catch share programs
often constrict opportunity for small fishing communities and concentrate fishing privileges.
To ensure these programs better align with MSA standards and more effectively achieve

their conservation and community goals, policymakers could consider reaffirming fisheries
as a public resource, curbing consolidation, improving transparency, and strengthening
congressional oversight. Effective fisheries management should ensure ocean health and the
livelihoods of the people who depend on it.
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